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Court of Appeals of the District of Columbia. 


No. 4338. 

Ralph T. Bricker, Plaintiff in Error, 

vs. 

Jennie V. Lewis. 


1 Municipal Court of the District of Columbia. 

No. 114,947. 

Ralph T. Bricker, Plaintiff, 
vs. 

Jennie V. Lewis, Defendant. 

United States of America, 

District of Columbia: 

Be it remembered that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 In the Municipal Court of the District of Columbia. 

No. 114,947. 

Ralph T. Bricker, Plaintiff, 
vs. 

Jennie V. Lewis, Defendant. 

Transcript of Docket Entries. 

1925. 

March 9. Summons and copy issued, returnable March 23-10; Re¬ 
turned summons 3/9 served. 

March 9. Affidavit, bill of particulars and bond filed. 

March 9. Attachment before judgment. Writ and copy issued. 
March 9. Writ returned attached as per schedule. 
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March 10. Motion to quash attachment filed bv defendant. Set for 

March 23-10. 

March 23. Continued to March 20-10 L). 

March 0. Bond with Metropolitan Casualty Company surety ap¬ 
proved and filed by defendant. 

March 27. Defendant’s motion to quash writ of attachment over¬ 
ruled. M. 17, P. 75. 

March 28. Set for April 1-lu, per plaintiff s order filed. 

April 1. Continued to April 8-10 D. 

April 3. Motion to dismiss tiled by defendant. Set for April 8, 10. 
April 8. Plaintiff’s motion for leave to file amended bill of par¬ 
ticulars overruled. M. 10, P. 239. 

April 8. Defendant’s motion to dismiss granted. M. 16, P. 239. 
April 23. Writ of error from Court of Appeals received and notice 
sent to defendant in error. 

April 29. Undertaking with Maryland Casualty Company surety 
approved and filed by plaintiff. 

May 7. Order of assignment filed. 

3 

May 7. Assignment of errors filed by plaintiff’s attorney. 

May 15. Bill of exceptions filed by plaintiff’s attorney. 

May 15. Designation of record filed by plaintiff’s attorney. 

May 15. Bill of exceptions submitted, signed and ordered of record 
nunc pro tunc. M. 16, P. 348. 

Affidavit. 

Submitted March 26, 1925. 

District of Columbia. To wit: 

Henry Gilligan. first being duly sworn, deposes and says: At the 
time of filing the papers in the action for overdue and unpaid rent 
against Jennie Y. Lewis. 1311 Farragut Street, N. W., Washington, 
D. C., on behalf of Ralph T. Bricker, in the presence of my co-attor¬ 
ney, H. Clav Espev, 1 handed to the Clerk of the Municipal Court 
the identical attached copies of Declaration; further, that said Clerk 
of the Municipal Court returned said copies of Declaration with the 
statement: “they are not needed.” Further, deponent says that, 
before the Writ of Attachment issued, the papers were placed before 
Chief Judge Aukam and were approved by him. 

HENRY GILLIGAN, 

Attorney for Plaintiff. 

Subscribed and sworn to before me this 26th dav of March, 1925 

[notarial seal.] CLYDE S. BAILEY, 

Notary Public, D. C. 
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Declaration. 

******* 

The plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff, for goods sold and delivered by the plain¬ 
tiff' to the defendant; and for work done and materials provided by 
the plaintiff' for the defendant at her request; and for money lent 
by the plaintiff' to the defendant; and for money paid by the plain¬ 
tiff' to the defendant at her request; and for money received 
4 by the defendant for the plaintiff's use; and for money found 
to be due from the defendant to the plaintiff on accounts 
stated between them. And the plaintiff claims $375 with interest 
from the due day of each installment, according to the particulars 
of demand hereto annexed, besides costs of this suit. 

Particulars of Demand. 


******* 

Rent at $125 per month for 1311 Far-agut Street, N. W., 
from December 29. 1924, to January 29, 1925, due in 

advance . $125.00 

From January 29. 1925. to February 28, 1925, due in ad¬ 
vance . 125.00 

From February 28, 1925, to March 29, 1925, due in ad¬ 
vance . 125.00 


$375.00 

Interest from each due date upon the amount due at 6%. 

HENRY GILLIGAN, 

H. CLAY ESPEY, 

Attorneys for Plaintiff. 


Affidavit of Plaintiff in Attachment Pcfore Judgment. 

Filed March 9, 1925. 

* * . * * * * * 

District of Columbia. To wit: 

Personally appeared before me Ralph T. Bricker, who, first being 
duly sworn, upon his oath declares and says: That he is plaintiff 
and landlord and owner of premises 1311 Far-agut St., N. W., in 
the above-entitled cause, and that Jennie Y. Lewis, tenant, is the 
defendant; that said defendant is indebted to the said plaintiff in 
the sum of Three Hundred Seventy-five Dollars ($375), for— 
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f> Rent at $125 per month for 1311 Far-agut Street, 
X. W., due in advance from December 29, 1925, 

to January 29, 1925. 

Rent at $125 per month for 1311 Far-agut Street, N. W., 
due in advance from January 29, 1925, to Februarv 28, 

1925 . 

Rent at $125 per month for 1311 Far-agut Street, X. W., 
due in advance from February' 28, 1925, to March 29, 
1925 ... 


$125.00 


125.00 


125.00 


according to the particulars of demand hereunto annexed. 

That said defendant has failed to pay the same although often re¬ 
quested so to do. that plaintiff has a just right to recover the amount 
above stated, exclusive of all set-offs and just grounds of defense; 
that said defendant, Jennie A'. Lewis, is removing all her furniture 
and household goods from said premises 1311 Far-agut St., X. \V., 
to a place unknown to your plaintiff; that plaintiff prays for a writ 
of attachment before judgment to enforce his lien for rent. 

RALPH T. BRICKER. 


Subscribed and sworn to before me this 9th day of March, A. D. 
1925. 

[notarial seal.] BLANCHE NEFF, [seal.] 

Notary Public, D. C. 


Summons. 

Issued March 9. 1925. 

******* 

The President of the I nited States to the Defendant. Jennie V. 
Lewis, Greeting: 

You are hereby summoned to appear in this Court on the 23rd 
day of March A. D.. 1925. at 10 o’clock. A. M., to answer the plain¬ 
tiffs suit, and show why he should not have judgment against 
6 you for the cause of action stated in his declaration—bill of 
particulars; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

M itmss the Honorable Judges of said Court, the 9th dav of March, 
A. D. 1925. 

[seal OF court.] BLANCHE NEFF, 

Clerk. 

A. E. BRAULT, 

Assistant Clerk. 
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Marshal’s Return. 

* * * * * * * 

Served copies of the declaration, affidavit, bill of particulars and 
this summons, on the defendant the 9th day of March, 1925. 

E. C. SNYDER, 

U. S. Marshal. 

Bv TWOHY, 

Deputy. 

Writ of Attachment for Rent. 

* * * * * * * 

The President of the United States to the Marshal for said District, 
(Greeting: 

You are hereby commanded to attach, seize, and take into your 
custody, such of the defendants personal chattels, on the premises 
occupied by him as the tenant of the plaintiff in this District, as are 
subject to plaintiff’s lien for rent, to the value of $375.00, the amount 
of the plaintiff’s lien against the defendant, for rent, as shown by 
the plaintiff’s affidavit duly tiled in this cause, besides costs of suit. 
And should you attach said chattels in the hands of any other person, 
warn him to appear before this Court on the 23rd day of March, 
A. I>. 1925, at 10 o’clock A. M., and show cause why said chattels, 
so attached, should not be condemned toward satisfaction of 
7 the plaintiff’s demand. And have you then and there this 
W rit so endorsed as to show when and how vou have exe- 

a/ 

cuted it. 

[seal OF COURT.] BLANCHE NEFF, 

Clerk. 

By A. E. BRAULT, 

Assistant Clerk. 

Rent due and unpaid $375.00. 

• 

Marshal's Return. 

* * * * * * * 

I have, this 9th day of March 1925, seized, attached and taken 
into my possession the following goods and chattels as per schedule 
hereunto annexed, as the property of Jennie V. Lewis, 1311 Farragut 
St. N. W., the same being subject to the rendition of the judgment 
bv the said Court. 

E. C. SNYDER, 

United States Marshal, District of Columbia. 

By TWOHY, 

Deputy Marshal. 
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SCHEDULE 

* * * * * * * 

Schedule of Levy under —. 

2 Coil Springs. 15.00 

Mirror. 7.o0 

Hall Clock . 75.00 

Sofa. 15.00 

Rug . 18.00 

Library Table . 35.00 

Automobile Traveling Kit. 5.00 

Tea Cart . 8.00 

Sectional Bookcase. 18.00 

Lot Books. 5.00 

Sofa, No Cushions. 10.00 

Radiant Fire Heater. 10.00 

Lot Curtains. 5.00 

Victor Talking Machine. 12.50 

Ex. Table Rad, and Leaves. 12.00 

Rug . 5.00 

Marble Top Table. 5.00 

Fireless Cooker. 7.50 

8 Refrigerator . 45.00 

2 Chairs . 1.00 

Table . 1.50 

Tee Chest. 3.00 

Lawn Mower. 2.40 

5 Shovels and Forks. 1.00 

Bureau Mirror . 1.00 

Eureka Vacuum Cleaner. 10.00 

Cabinet . 1.00 

Table . 3.00 

Mattress . 1.00 

Porch Swing . 5.00 

Brass Bed. 2.00 

Hesk .5.00 

3 Rockers. 3.00 

Pool Table . 5.00 

Chiffonier . 2.50 

Music Cabinet . 4.00 

Gas Stove . 1.00 

Cot and Pad, Blanket and Rocker. 2.50 

Bureau . 3^50 

°esk . 1.00 

Rll S. 1.00 


$374.00 
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We, the undersigned, citizens of the District of Columbia, having 
been summoned and sworn by the Marshal of said District, do hereby 
certify that we have appraised the property described in the foregoing 
schedule at Three Hundred Seventy Four Dollars. 

Given under our hands and seals, this 9th day of March, 1924. 

A. D. CALDWELL, [seal.] 

C. SHANNON. [seal.] 

Motion to Quash Attachment. 

Filed March 19, 1925. 

* * * * * * * 

Comes now the defendant, Jennie V. Lewis, by her attorneys, and 
moves the Court to quash the writ of attachment heretofore issued 
herein, and for cause of motion says: 

• 

1. Because said attachment was improvidently issued, in that the 
Court had no jurisdiction upon the record. 

2. Because at the time of the* issuance of said attachment no 

declaration had been filed herein on behalf of the plaintiff, 
9 nor had any bill of particulars of plaintiff’s claim been de¬ 
livered to the Clerk of this Court. 

BELL, MARSHALL & RTCE, 

Attorneys for Defendant . 

To Henry Gilligan, Esq., 

Attorney for plaintiff: 

Please take notice that the foregoing motion will be called to the 
attention of the Municipal Court, and the judgment of the Court 
thereon moved, on March 23rd, 1925 at 10:00 A. M. or as soon there¬ 
after as counsel can be heard. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

Memorandum. 

Defendant’s motion to quash writ of attachment overruled. Order 
entered March 27, 1925. Minutes 17, page 75. 

Motion to Dismiss. 

Filed April 3, 1925. 

* * * * * * * 

Comes now the defendant, Jennie V. Lewis, by her attorneys, and 
moves the Court to dismiss this case, and for cause of motion says: 

1. That the record herein shows that no bill of particulars was filed 
by plaintiff, at the time of the institution of this suit, as required by 
the rules of this Court. 


8 


RALPH T. BBICKER VS. JENNIE V. LEWIS. 


2. Because a suit cannot be instituted in this Court merely by filing 
an affidavit for an attachment. 

3. Because the Court has never acquired jurisdiction. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

10 To Henry Gilligan, Esq., 

Attornev for Plaintiff: 

%> 

Please take notice that the foregoing motion will l>e called to the 
attention of the Municipal Court on April 8, 1925, at ten (10) 
o'clock, A. M.. or as soon thereafter as counsel can he heard. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 


Memoranda. 


Plaintiff's motion for leave to file amended hill of particulars 
overruled. Order entered April 8. 1925. Minutes 1<>, page 239. 

Defendant’s motion to dismiss granted. Order entered April 8, 
1925. Minutes 10, page 239. 

Undertaking with Maryland Casualty Company, surety, approved 
and filed by plaintiff April 29, 1925. 

Assignment of Errors. 

Filed Mav 7, 1925. 

******* 


The plaintiff, herein, appellant in Court of Appeals. Original No. 
1072, Ralph T. Bricker. Appellant vs. Jennie V. Lewis, Appellee, 
makes the following Assignments of Errors in Judge Robert E. 
Ma ttinglv's judgment of April 8. 1925, overruling plaintiff's mo¬ 
tion for leave to tile an amended bill of particulars and granting 
defendant’s motion to dismiss: 

1. In not holding that the matters raised in defendant’s motion 
to dismiss were res judicata bv Judge O'Toole's decision of March 
27. 1925. 

2. In not holding that the defendant s remedy was by way of 
writ of error from the Court of Appeals to Judge O'Toole’s de¬ 
cision. 

11 3. In holding that the Municipal Court never had jurisdic¬ 

tion of this cause. 

4. In holding that no bill of particulars was filed by plaintiff 
at the time of the institution of this action, as required by the 
rules of the Municipal Court. 

5. In holding that no action for an attachment for rent before 
judgment can be instituted in the Municipal Court by filing an affi¬ 
davit. 
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6. In not granting plaintiff leave to file an amended bill of par¬ 
ticulars under the circumstances of this case. 

7. And for such other and further errors as are apparent on the 
face of the record. 

RALPH T. BRICKER, 

Plaintiff. 

Bv HENRY GILLIGAN, 

H. CLAY ESPEY, 

Attorneys for Plaintiff. 

Copy received May 6th, 1925, 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

12 Filed May 15, 1925. Municipal Court, District of Columbia. 
In the Municipal Court of the District of Columbia. 

No. 114,947. 

Ralph T. Bricker, Plaintiff, 
vs. 

Jennie V. Lewis, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on to be heard before Judge 
Robert E. Mattingly on the 8th day of April, A. D., 1925, on de¬ 
fendant's motion to dismiss, and after argument thereon and Judge 
Mattingly's indication that he would grant the motion, plaintiff* 
moved for leave to file an amended bill of particulars, whereupon 
Judge Robert E. Mattingly upon consideration of the whole record 
granted defendant’s motion to dismiss and overruled plaintiff’s mo¬ 
tion, sul jeet to the following exceptions: 

1. The plaintiff was allowed an exception to Judge Robert E. 
Mattingly’s decision granting defendant’s motion to dismiss. 

2. The plaintiff was allowed an exception to Judge Robert E. 
Mattingly’s decision overruling his motion for leave to file an 
amended bill of particulars. 

At the request of counsel for the plaintiff, this bill of exceptions 
is by the Court signed and sealed in duplicate this 15th day of May, 
A. D., 1925, nunc pro tunc, and hereby made a part of the record 
of this case. 

ROBT. E. MATTINGLY, |seal.] 

Judge. 

Sendee of a copy of the above proposed bill of exceptions acknowl¬ 
edged this 6th day of May, A. D., 1925. 

BELL, MARSHALL & RICE, | seat.. | 

Attorneys for Defendant. 
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13 Messrs. Bell. Marshall & Rice, 

Attorneys for Defendant: 

Please take notice that the above proposed bill of exceptions will 
be called to the attention of and submitted to the court on May 15, 
1925, at 10 o'clock, A. M., or as soon thereafter as counsel may be 
heard, for the purpose of having the same signed and sealed bv 
the court. HENRY GILLIGAN, 

II. CLAY ESPEY, 

Attorneys for Plaintiff. 

Service of the foregoing notice as to time of submission of above 
proposed bill of exceptions acknowledged this Gth day of May, A. I)., 
1925. BELL, MARSHALL & RICE, 

Attorneys f(rr Defendant. 
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Filed April 
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Municipal Court, District of Columbia. 


Cnited States ok America, ss: 

The President of the t inted States to the Honorable Robert E 
Mattingly. Judge of the Municipal Court of the District of 
Columbia. Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, be¬ 
fore you. between Ralph T. Brieker, plaintiff, and Jennie Y. Lewis, 
defendant, I>aw, No. 1 14.947, a manifest error hath happened, to the 
great damage of the said plaintiff, as by his complaint appears. We 
being willing that error, if any hath been, should he duly corrected, 
and full and speedy justice done to the parties aforesaid in this be¬ 
half. do command you. if judgment he therein given, that then, 
under vour seal, distinctly and openly, you send the record and 

t « a I I 

proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with this 
writ, so that you have the same in tlie said Court of Appeal*, at 
Washington, within 20 days from the settling of the hill of ex¬ 
ceptions. or within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient cause shall 
allow: that the record and proceedings aforesaid being inspected, the 
said Court of Appeals may cause further to be done therein to cor¬ 
rect that error, what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable George E. Martin. Chief Justice of the 
said Court of Appeals, the 23rd day of April, in the year of our Lord 
one thousand nine hundred and twenty-five. 

[Seal of Court of Appeals, District of Columbia. | 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the Distriet of Columbia. 
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Allowed by: 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

| Endorsed:] Filed April 23, 1925. Municipal Court, District of 


Columbia. 


* / M. 
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Designation of Record. 




Filed May 15, 1925. 


* 

* 

* * * 

* * 


To the Clerk of the Municipal Court of the District of Columbia: 

Please prepare transcript of record on writ of error from the Court 
of Appeals in the above entitled cause to include the following: 

1. A transcript of the docket in this case. 

2. A copy of Henry Gilligan’s affidavit, dated the 26th of March, 
which was submitted to Judge O'Toole in the hearing before her 
that same day, and the declaration and particulars of demand at¬ 
tached and referred to therein. 

3. A copy of plaintiff’s affidavit in attachment before judgment for 
rent. 

4. A copy of the original writ of summons and the return thereon 
bv the United States Marshal. 

5. A notation that a copy of plaintiff’s affidavit was served with 
the above summons. 

6. A copy of the original writ of attachment for rent and the 
return thereon by the United States Marshal, including a copy of the 
schedule thereto attached. 

7. A copy of defendant’s motion to quash the attachment, filed 
on the 19th of March, and Judge O’Toole’s indorsement thereon: 
“Overruled 3/27/25. M. O’T., J.” 

8. A copy of defendant’s motion to dismiss, filed on April 3, 
1925, and argued on April 8, 1925, and Judge Mattingly’s ruling 
thereon. 

9. A notation of plaintiff’s motion for leave to file an amended 
hill of particulars and Judge Mattingly’s ruling thereon. 

10. A notation of supersedeas bond approved and filed. 

11. Assignment of errors. 

12. Hill of exceptions. 

16 13. This designation. 

HENRY GILLIGAN, 

H. CLAY ESPEY, 

Attorneys for Plaintiff. 
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Copy of the foregoing designation received this 6th day of May, 
A. D., 1925. 


BELL, MARSHALL <fe RICE, 

Attorneys for Defendant. 


17 Municipal Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein tiled, copy of which is made 
part of this transcript in cause, At Law No. 114,947. wherein Ralph 
T. Bricker is plaintiff, and Jennie V. Lewis is defendant, as the 
same that remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
23rd dav of Mav, 1925. 

V *7 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


Endorsed on cover: District of Columbia Municipal Court. No. 
4338. Ralph T. Bricker. plaintiff in error, vs. Jennie V. Lewis. 
Court of Appeals, District of Columbia. Filed May 27,1925. Henry 
W. Hodges, clerk. 
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BRIEF FOR PLAINTIFF IN ERROR. 


H. Clay Espey, 
Henry Gilligan, 

Attorneys for Plaintiff in Error. , 






w 



IN THE 


(Eourt of Appeals, Bistort of Cfnlumbia 

October Term, 1925. 


No. 4338. 


Ralph T. Bricker, Plaintiff in Error, 

vs. 

Jennie V. Lewis, Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF FACTS. 

This case arose under Sections 1229 and 1230 of the 
Code of Laws of the District of Columbia declaring 
and providing for the enforcement of the landlord’s 
lien upon the personal chattels of the tenant for rent. 
The plaintiff in error was the landlord and the defen¬ 
dant in error the tenant. 

As to the facts, the record speaks for itself, because 
this case is here upon a writ of error allowed simply 
upon a matter of procedure apparent upon the face 
of the record. 

Plaintiff in error, hereinafter called the plaintiff (he 
was also plaintiff below), concedes that the declaration 
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and particulars of demand and a copy for sendee upon 
the defendant (R., p. 3) did not constitute a part of the 
record after the Clerk of the Municipal Court had re¬ 
turned them (R., p. 2), and that defendant in error 
(defendant below) was never served with a copy of 
said declaration and particulars of demand. The de¬ 
fendant was served with a copy of the affidavit of 
plaintiff in attachment before judgment (R., p. 3) in 
which the particulars of demand are set forth exactly 
as they were in the particulars of demand attached to 
the declaration, and with a copy of the summons to 
appear (R., p. 4 and 5). 

ERRORS RELIED UPON. 

The plaintiff relies upon the following assignments 
of error to the judgment below (R., p. 8, 9): 

“1. In not holding the matters raised in 
defendant’s motion to dismiss (R., p. 7) res 
judicata bv Judge O’Toole’s decision of March 27, 
1925 (R., p. 7). 

“3. In holding that the Municipal Court never 
had jurisdiction of this cause. 

“4. In holding that no bill of particulars was 
filed by plaintiff at the time of the institution 
of this action, as required by the rules of the 
Municipal Court. 

“5. In holding that no action for an attachment 
for rent before judgment can be instituted in the 
Municipal Court by filing an affidavit. 

“6. In not granting plaintiff leave to file an 
amended bill of particulars under the circum¬ 
stances of this case.” 
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ARGUMENT. 

I. 

As to the first assignment, Judge O’Toole in over¬ 
ruling on March 27, 1925, the defendant’s motion to 
quash the attachment, filed March 19, 1925 (R., p. 7), 
passed upon every question raised by defendant’s 
motion to dismiss, filed April 3, 1925 (R., p. 7). The 
two motions were in all practical effect the same be¬ 
cause they were made upon the same grounds. The 
action of counsel for defendant in making practically 
the same motion twice and thereby asking one judge of 
the Municipal Court to pass on the same motion as that 
previously passed on by another judge of the same 
court, while possibly not governed by the doctrine of 
res judicata is irregular as a matter of practice. 
Dante v. Hutchins, 40 W. L. R. 679. The same 
argument applies to Judge Mattingly’s allowance of 
the motion to dismiss after argument with the record 
before him; Judge Mattingly should have held that 
the second motion was improperly before him, and his 
consideration of and action upon it, considering Judge 
O’Toole’s action, was not in accordance with good 
practice. The action of Judge O’Toole should have been 
held the judgment of the Municipal Court by Judge 
Mattingly. Dante v. Hutchins, 40 W. L. R. 679. 

II. 

In the matter of the third assignment it would seem 
that this whole proceeding is one in rem because it is 
one for the enforcement of a lien. The proceeding 
being in rem, the levy of the writ is the one essential 
requisite of jurisdiction. Cooper v. Reynolds, 10 Wall. 
308, 19 L. Ed. 931; W. B. Moses & Sons v. Hayes, 36 
App. D. C. 194, 201. 
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See also division IV of this argument as to what the 
requirements as to jurisdiction are under Section 1230 
of the Code. 


III. 

Regarding the fourth assignment, plaintiff submits 
that a hill of particulars was filed as part of its affi¬ 
davit, which was a pre-requisite to the issuance of the 
writ of attachment before judgment, and this fact is 
not affected by Rule 2, Section 3, of the Rules of the 
Municipal Court for the reason that the statute appli¬ 
cable (Section 1230 of the Code of Laws of this Dis¬ 
trict) is specific in its requirements, and therefore the 
rule does not apply. This matter will he more fully 
discussed under the fifth assignment. 

IV. 

The most important assignment in this argument on 
writ of error is the fifth one. The whole structure of 
the landlord’s lien as provided in Sections 1229 and 
1230 of the Code is statutory and in derogation of the 
common law. Fowler v. Rapley, 15 Wall. 328; 21 L. 
Ed. 35. The landlord’s right of distraint for rent at 
common law has been impaired by this statute—parti¬ 
cularly in forcing him to the delay of recourse to the 
courts. The statute, therefore, should he liberally con¬ 
strued in favor of the landlord, and where the statute 
also affords a remedy, imposed contrary to the common 
law, and the sole question, as here, is whether the 
claimant landlord has proceeded properly to enforce 
his lien, the statute should be liberally construed in 
his favor. Fidelty Storage Corporation v. Trussed 
Concrete Steel Co., 35 App. D. C. 1, 9. 

The Code, Section 1230, provides how this lien shall 
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be enforced. Only the first method is involved here. 
Construed liberally in favor of the plaintiff landlord, 
as the law requires, he was only required to file an 
affidavit that the rent was due and unpaid or, if it were 
not due, that the defendant is about to remove or sell 
some part of said chattels. In this case plaintiff did file 
such an affidavit alleging that the rent was over-due, 
and, further, that the defendant was removing the per¬ 
sonal chattels subject to the lien, which removal would 
defeat and lift the lien. (R., p. 3.) The plaintiff complied 
strictly with the statute and nothing more should be 
required; the rules of the Municipal Court cannot be 
held to require plaintiff to do more than the statutory 
code law does, contrary to the apparent intent of the 
legislature. Covey v. Williamson et al., 52 App. D. C. 
289, 291. 

A careful reading of the second and third methods 
of enforcement of the lien, Section 1230 of the Code, 
will show that the Congress intended to make the 
method of enforcement as speedy afid simple as pos¬ 
sible. Such a method is absolutely essential to prevent 
a tenant from removing chattels subject to the lien and 
thereby defeating it. 

Jurisdiction to enforce rights to attachments pro¬ 
vided by the Code of Laws of the District of Columbia 
is expressly conferred upon the Municipal Court by 
the second paragraph of Section 9 of the Municipal 
Court Act which was approved March 3, 1921. (Code, 
p. 523.) 

V. 

Although in discussing the sixth assignment Judge 
Mattingly of the Municipal Court must be held to have 
wide discretion in the matter of bills of particulars, 
it seems that that discretion was used in an abusive 
manner when he refused to allow plaintiff to file an 
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amended bill of particulars in view of the affidavit of 
Henry Gilligan, Attorney of Record for plaintiff (R., 
p. 2), that a bill of particulars (R., p. 3) was offered 
to the Clerk of the Municipal Court and returned with 
the statement that it was not needed, and especially in 
view of the fact that the affidavit (R., p. 3) contained 
exactlv the same particulars. It is manifestly unfair 
to chqfaSe plaintiff with an error of the Clerk, as Judge 
Mattingly inevitably holds, but which plaintiff does 
not admit, considering the conflicting decisions of 
Judges O’Toole and Mattingly in this cause. These 
statements should not be taken as a waiver of plain¬ 
tiff’s contentions as to Assignment No. 5. 

The whole matter is in much doubt and certainly the 
contention of plaintiff does not meet the usual require¬ 
ments of pleading, but plaintiff submits that his con¬ 
tention and acts meet the requirements of the statute, 
and that this statute literally, strictly or liberally con¬ 
strued, is in his favor, and should govern the decision 
of the matter. 

It is respectfully submitted that the Court erred in 
all particulars herein discussed and that the judgment 
herein should be reversed. 


H. Clay Espey, 
Henry Gilligan, 
Attorneys for Plaintiff in Error. 






